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UNITED STATES OF AMERICA : (2 


-VvV- ’ : INDICTMENT 
KINGSLEY ROTARDIER, a/k/a "Div . : S 76 Cr. 
Reveault", and 


JUAN MACDOUGAL- PENA, a/k/a 
"Dominic Reveault" 


' POSIRICT Co, 
Defendants. p> FILED OS 
. ; p 


\ MAY 14 1976 
COUNT_ONE NR 2, of Mee 
The Grand Jury charges: 
1. From on or about the lst uay of Jure, 1974 
up to and including the 30th day ef August, 1974, in the 
Southern District of New York, and elsewhere, KINGSLEY 
ROTARDIER, a/k/a “Div Reveault", and JUAN MACDOUGAL-PENA, a/k/a 
"Dominic Reveault", the Jefendants, and Juagin MacDougal-iena, 
named herein as a co-conspirat:or and not as a defendant, 
unlawfully, wilfully. and knowingly, did combine, conspire, 
confederate, and agree together and with each other and with 
others to the grand jury known and unknown, to commit offenses 
against the United States, to wit, to violate Title 18, United 


States Code, Section 2314. 


2. It was a part of said conspiracy that defendants 
KINGSLEY’ ROTARDIER, a/k/a “Div Reveault", and JUAN MACDOUGAL-PENA, 
a/k/a "Dominic Reveault", and oth*::s, would steal from the 
residences of Caroline Hyde Swiit, St. Croix, United States 
Virgin Islands, goods, wares, merchandise and securities of 
a value in excess of $5000, and would transport said goods, 
einen: merchandise and securities in interstate commerce, to 


wit, from the St. Croix, United States Virgin Islands to 


New York, New York. 


= 
al 
rs 
O 
or 
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OVERT ACTS 


of said conspiracy and to effect 


In furtherance 
were committed 


the following overt acts 
and elsewhere: 


is, United 


the objects thereof, 


in the Southern District of New York, 


1. In or about July, 1974, at St. Cro 


States Virgin Islands, defendants KINGSLEY ROTARDIER, a/k/a 


“Div Reveault", and JUAN MACDOUGAL-PEN 


ke into an iron safe and locked file cabinet 


and others bro 
belonging to Caroline Hyde Swift and removed securities and 


sold and silver coins. 


2° On or about July 10, 197 
and JUAN MACDOUCAL-PENA, a/k/a 


4, dcfendants KINGSLEY 


ROTARDIER, a/k/a “Div Reveault”, 
"Dominic Reveault", flew fror. the Islands of St. Croix, 


to New York, New York. 


States Virgin, Islands, 
1974, defendants KINGSLEY 


United 

3. On or about July ll, 
ROTARDIER, a/k/a “Div Reveault", and JUAN MACDOUGAL-PENA, a/k/a 
tolen securities to Hayden 


"Dominic Reveault", delivered s 


505 Park Avenue, New York, New York, for the 


Stone, Inc., 
g a brokerage account. 


out July 16, 1974, defendant K 
JUAN MACDOUGAL-PENA, and 
dealer at 3 East 
3,719.20. 


purpose of openin 


4. On or ab 


INGSLEY 


ROTARDIER, a/k/a “Div Reveault", 


others delivered stolen coins to @ coin 


57th Street, New York, New York in return for $2 


(Title 18, United State 
COUNT TWO 


s Code, Section 371). 


The Grand Jury further charges: 


e llth day of July, 1974, in the 


erk, and elsewhere, KINGSLEY ROT 
AL-PENA, a/k/a “Dominic 
lly and knowingly 


On cx about th 


Southern District of New Y 
and JUAN MACDOUG. 


a/k/a “Div Reveault", 
unlawfully, wilfu 


Reveault", the defendants, 


A, a/k/a "Dominic Reveault", 


ARDIER, 


( ¢ 
did transport and cause to be transported in interstate 
commerce between St. Croix, United States Virgin Islands, 
and New York, New York, the following securities of a value 
in excess of $5,000: 


No. of Shares Issuing Corporation Serial No. 


500 Northgate Exploration Limited 33862 
rerars) Federal Resources Corporation JU 9298 
100 O'Okiep Copper Company 20646 
100 Texas Gulf Sulpher D 419275 
100 Texas Gulf Sulpher D 419274 
100 Texas Gulf Sulpher D 419273 
100 New York and Honduras 

Kkusario Mining Company N 10061 

New York and Honduras 

Rosario Mining Company NU 02396 

New York and Honduras 

Rosario Mining Company NU 15297 

New York and Honduras 

Rosario Mining Company NO 132190 

New York and Honduras : 

Rosario Mining Company NO 12641 

New York and Honduras 

Rosario Mining Company NO 25643 

Rosario Resources Corporation NU 10105 

Rosario Resources Coxporation NO 39450 


knowing the same to have been stolen, converted and taken 


by fraud. 


Title 18, od ted States Code, eakSoP 2314. ) 


COUNT THREE 

The Grand Jury further charges: 

On or about the 16th day of July, 1974, in the 
Southern District of New York, KINGSLEY ROTARDIER, a/k/a “Div 
Reveault", and JUAN MACDOUGAL-PENA, a/k/a "Dominic Reveault" 
the defendants, unlawfully, wilfully and knowingly did trans- 
port and cause to be transported in interstate commerce between 
the St. Croix, United States Virgin Islands, and New York, New 
York coins of a value in excess of $5,000, knowing the same 
to have been stolen and converted. 


(Title 18, United States Code, Section 2314.) 
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UNITED STATES OF AMIRICA 


vs. 481 
KINGSLFY ROTARDIER, and 


JUAN MAC DOUGAL PENA, 
Defendants 


May 20, 1976 


10:05 a.m. « 


CHARGE OF THE COURT 

(In open court; jury present.) 

THE COURT Good morning, ladies and gentlemen. 
Nice to see you this morning. Thank you for your promptness. 

THE CLERK: The Court will now charge the ,ury. 
Will you lock the door please, Marshal? 

THE COURT: Madame Forelady, as you are, Mrs, 
Eorne, by virtue of occupying the first chair, and ladies 
and gentlemen of the jury. 

First of all, I would like to thank each of you 
for the care and attention you have shown throughout this 


short trial and tell you that I appreciate the sacrifices 


I know each of you has had to make in your own personal 


lives so you could serve in this very important capacity of 
being on a federal jury. I am sure you will bear with me 
and give me the same degree of attention you have shown 
throughout so that you may understand the principles of law 
which apply to this case. 


Now, remember as I told you when you were selected, 
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that it is your duty to weigh the evidence calmly and 
dispa.sionately without any sympathy, without any prejudice 
with respect to either the government or to either of these 
two defendants. 

I to? u that evervone appearing fore this 
bar of justice is entitled to an absolutely fair and impartia 
trial, and your verd..t here must be based solely on the 
evidence, the testimony you neard from that witness stand 
and on the exhibits which were received during the trial 
and on nothing else at all. 

I told you also when you were selected that it was 
my function to instruct you as to the law and as to this 
you must accept my instructions, but on the other hand, you, 
the jury,are the sole judges of the facts. “t is not what 
a lawyer says the witness testified to, or what a document 
contains, or what I say on these subjects. It is what you, 
the jury, remember and decide, 

I also told you at the outset that during the 
eourse of the trial I would have conversations with one or 
the other of the lawyers. Indeed I did and I sustained 


objections and I overruled them. I told you at that time, 


ladies and gentlemen, and I repeat, do not pay any attention 


to these conversations, 


And above all, draw no inference from anything that 
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I may have said during the trial that might lead any of you 
to believe that I favor one side or the other, because of 
course I do not. That is not my’province, it is yours an? 
only yours to determine the guilt or innocence of these 
defendants. 

Now, throughout my charge, ladies and gentiemen, 
I will instruct you that vou may not convict either of 
these defendants unless and until you are satisfied that the 
government has proven each element comprising the crime 
charged beyond a reasonable doubt. 

Now, what do we mean by beyond a reasonable doubt? 
Weil, the words suggest the answer of course. It is a doubt 
based on reason, a doubt which a reasonabie man or woman 

wht entertain. But a reasonable doubt is not # fanciful 

doubt, it is not an imagined doubt, it is not a doubt that 
a juror might conjure up in order to avoid performing an 


unpleasant task. It is a reasonable doubt. It is a doubt 


which arises in a juror's mind because of something in the © 


evidence in the case or the absence of evidence in the case, 
It is the kind of donbt which would cause a reasonable man or 
woman in a more serious or important matter in his or her 
own life to hesitate to act.’ 

And the burden is on the government to prove the 


guilt of a defendant beyond a reasonable doubt. Now, the 
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government need not prove guilt beyond all possible doubt, 

If that were the rule few people, however guilty they might 
be, would ever be convicted. In this world of ours it is 
practically impossible for one to be absolutely and completel 
convinced of any controverted fact which by its nature is 
not susceptible to mathematical precision or to mathematical 
certainty. 

So the law is the government must prove the guilt 
of a defendant bevond a reasonable doubt, ..0t beyond all 
possible doubt. 

When I review the indictment with you, ladies 
and gentlemen, I remind you as I mentioned to you earlier 
that the indictment is merely the way the government brings 
into court people who it believes have violated the law. I 
told you that the indictment is not evidence of the guilt 
of either of: these defendants, and the indictment does not 
detract in any degree from the p.esumption of innocence with 
which the iz. surrounds eaci: of these defendants until his © 
guilt is proven. 

Ard this presumption of innocence remains with 
each of these defendants throughout the trial and applies to 
the consideration of each of’ the elements of the crime 
charged. And this presumption of innocence remains unless 


and until you, the jury, should find that the government has 
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proved the crime charged beyond a reasonable doubt. 

Each of these defendants has entered a plea of 
not guilty here, and by doing that each of them has put in 
issue every material 2lement of the crime, ann as I Say, the 
government must pri 2 them beyond a reasonz).” doubt. And 
this burden has reamined on the government throughout the 
trial. And if the government has not proved to you the 
guilt of a defendant beyond a reasonable doubt, then of 
course you would find that defendant not guilty. 

Now, ladies and gentlemen, as you see, there are 
two defendants here. They elite charged here as two individuals. 


And the guilt or innocence of each of them must be passed 


upon by you separately. - Each of these defendants has the 


right to the same consideration on your part as if he were 
being tried alone. 

Now this has been a short trial, ladies and 
gentlemen, and yesterday afternoon you heard the evidence 
reviewed for you at some length by the lawyers. I am not 
going to review it all again with you. However, I thought 
it might help you in your recollections, and it is only 
for that purpose, if I mentioned what I recall to be the 
contentions of the parties here. 


As I recall, the government is contending that the 
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deteneenks Kingsley Rotardier and Juan MacDougal Pena 
conspired with each other and with others to steal property 
from Mrs. Swift's residences in St. Croix which I think she 
said were the Hill Villa and The Chalet, and to transport 
the stolen property from St. Croix in the United States 
Virgin Islands to New York. 

The government further contends that they did steal 
this property and that they did transport it from St. Croix 
to New York. 

There were two types of property as I recall it, 
one was Some stock certificates, one type, and the other 
were these coins, silver coins, dollars, half laid Sete 
quarters, dimes as I recall it. 

And with respect to the stock certificates which 
I think were received in evidence as Exhibits 7 through 20, 
which were registered in the name of Steven Hyde-Swift, 
Caroline Hyde-Swift and Arthur M. Hyde Foundation, the 
government contends that these were stolen from the locked . 
fireproof file cabinet in the bathroom at Hill Villa seid 


time between May 9, 1974 when Mrs. Swift left on a vacation 


trip, and July 10, 1974 when, as I recall it, Mrs. Westerman 


testified that she telephoned Mrs. Swift telling her that 


the sabinet had been tampered with. 


And in further contending that the defendants 
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transported vchese stock certificates from St. Croix to New 
York you will remember the testimony of Mr. Sherman, I think 
it was, that on July 11, 1974 the defendants came to his 
office at Hayden Stone to open an account and presented the 
stock certificates at that time. 

Now, with respect to the silver coins the govern- 
ment contends that these were stolen in part from the 
cabinet at Hill Villa and in part from the old safe, I think 
it was called, in a bedroom at The Chalet. You remember 
the one that had that top on it. Sometime between May 9, 
1974, when Mrs. Swift left on her vacation trip, and July 
10, 1974, slisie as I recall it Mrs. Westerman, after checking, 
telephoned Mrs. Swift that:the contefits:of the-old safe’ at 
The: Chalet had been: removed. 

And with respect to the silver coins, as I recall 
it, there was the testimony of a Mr. Genot, I think his name 
was, who was Vice President of Harmer, Rooke Numismatists. 


Ltd. Numismatists I still have great trouble with. That is 


a coin dealer. And that these three individuals brought in 


some samples of coins they said were being offered I think 
from the Caribbean, I think he said, and that on July 16, 
1974 three individuals came in with a large quantity of 


silver coins which he bought, and he said that he issued a 


check and a purchase memorandum and as I recall it, both of 
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these documents were in the name of Kingsley Rotardier. 

Now, of course the defendants deny all of the 
government's contentions. They deny that they conspired 
with each other or with anyone else to steal any property 
from Mrs. Swift or to transport the stolen property from St. 
Croix to New York, and they deny that they did transport the 
stock certificates or the coins from St. Croix to New york. 

In addition, as I recall it from Mr. Mitchell's 
summation yesterday, the defendant Mr. Pena denies that there 
is any evidence at all tying him into these crimes even if 
they were found to have been committed. 

Now, ladies and gentlemen, there are three counts 
to this indictment, and I remind you again that the indict- 
ment is merely a statement of charges and is not evidence. 

I will send a copy of the indictment into you with that 

understanding so that you will have it in the jury room, and 
that is merely for the purpose ¢« keeping track of the three 
,counts, the first of which I will refer to as the conspiracy 


count and the other two, one dealing with the stock certi- 


ficiates and the other dealing with the coins, are known as 


“¢ 


substantive counts. 
Now, all three courts involve the same statute 
which is Section 2314 of Title 18 of the United States Code, 


and the statute provides in relevant’ part as follows: 
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"Whoever transports in interstate or foreign 
commerce" -- now here, if the transportation occurred it was 
between the Virgin Islands and New York, and I don't think 
there is any disagreement here that such a transportation 
is in interstate commerce -- "securities or money" -- going 
on with the statute -- "of the value of $5000 or more” -- 
well, you recall here that with respect to the stock certi- 
ficates the parties stipulated that the stock certificates 
had a value of some $36,090 I believe, and with respect to 
the coins the gentleman from the coin place said he issued 
a check for the coins somewhere around $23,900 as I recall it 
and both those figures, if you should find of course all the 
other elements, the value of the stock certificates or of the 
coins, would be in excess of $5000. 

Now, going back to the statute, "Whoever transports 
in interstate or foreign commerce securities or money of the 
value of $5000 or more knowing the same to have been stolen, 
converted, or taken by fraud is guilty of a crime" under 


Section 2314. 


As I mentioned to you, ladies and gentlemen, the © 


7 


first count of the indictment is the conspiracy const which 
charges each of the defendants with conspiracy to violate 
this section, and under Section 371 of Title 18 of the United 


States Code, if two or more persons conspire to commit an 
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offense against the United States, that includes conspiracy 
to violate the statute, and if one or more of them does any 
act to affect, to carry out the purposes of the conspiracy, 
each of them is guilty of the crime of conspiracy. 

So the point here is that a conspiracy to violate 
the statute which I just read to you is a crime separate and 
apart from the actual commission of the transportation, So 
count 1 of the indictment reads, "The Grand Jury charges, 

1, from on or about the lst day of June, 1974, up to and 
including the 30th day of August, 1974," -- there is nothing 
magic about these dates except that the conspiracy must have 
existed between these two dates, and as I recall the testimony 
the events here largely took place in July, 1974. 

Going on with the indictment -- "in the Southern 
District of New York" -- well, the Southern District of New 
York includes Manhattan, Rronx and a lot of other places and 
you will recall the evidence as to where these things 
happened -- "and elsewhere" -- elsewhere would include, I 
suppose, the Virgin Islands, “Kingsley Rotardier, also known 
as Div Reveault" -- I think there was testimony from Mrs, 


a 


Swift and Mrs. Westerman that she knew Mr, Rotardier as Div 


Reveault -- “and Juan MacDougal Pena, also known as Dominic 


Reveault" -- I think here Mrs. Westerman called him Don, I 


don't remember the Reveault but anyway it is your recollectio 
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that governs -- "the defendants, and Juagin MacDougal Pena, 
named herein as a co-conspirator and not as a defendant" -- 
I don't remember anything about him at the trial -- “unlaw- 
fully, wilfully and knowingly did combine, conspire, 
confederate and agree together and with each other and with 
others to the Grand Jury known and unknown to commit 
offenses against the United States, to wit, to violate Titie 
18, United States Code, Section 2314;" -- which I read to 
you. 

"2, it was part of said conspiracy that defendants 
Kingsley Rotardier and Juan MacDougal Pena, and others, 
would steal from the residences of Caroline Hyde-Swift, St. 
Croix, United States Virgin Islands, goods, wares, merchandise 
and securities of a value in excess of $5000 and would 
transport" -- and this is the crime -- "and would transport 
aid goods, wares, merchandise and securities in interstate 
commerce, to wit, from St. Croix, United States Virgin Island$ 
to New York, New York." 

Then the indictment goes on to cite some overt 
acts which I will read you in a moment. 

Now, in considering this count 1, the conspiracy 


count, ladies and gentlemen, the government must prove three 


elements, and each of these elements the government must 


prove beyond a reasonable doubt. First, that there was a 
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conspiracy here to transport stolen property, in this case 
securities and coins from St. Croix to New York. | Second, 
that the defendant yov are considering -- and I remind -you 
again of course, you will consider each of these defendants 
separately -- defendant you are considering unlawfully, 
wilfully and knowingly was a member of tnis conspiracy 
knowing that its purpose was to transport the stock and coins 
from the Virgin Islands to New York; and third, that at 
least one of the overt acts, and I will read them to you in 
a minute, at least one of the overt acts listed in the 
indictment is committed by someone whom you find to be a 
member of the conspiracy. Not necessarily the defendant you 
are considering but by a person whom you find to have been 
a member of the conspiracy. That the overt act was committed 
in furtherance of the conspiracy to transport stolen property 
from St. Croix to New York. 

So I suppose you will ask me first what is a 


conspiracy. I told you it was a separate crime. Well, a 


conspiracy is’ a combination or a partnership, if you will,between 


two or more people to violate the law, to accomplish an 

Pa 

‘unlawful purpose. In a sense I suppose you would say it is 
a partnership in crime, 


Now, the government does not have to prove there 


was any formal agreement or contract here between the 
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conspirators stating the objects of the conspiracy or how 
it was to be carried out. It would certainly be unusual 

to have one. People who conspire to violate the law are 
hardly likely to put their agreements in writing or to make 
their plans known. 

However, the government must prove that at least 
two persons came to a mutual understanding for the purpose 
of accomplishing the unlawful plan or scheme here to 
transport stolen property from the Virgin Islands to New 
York, 

Now, of course, the fact that these defendants may 
have known each other or may have associated with each other, 
that is not enough to make them conspirators. You cannot 
find a man a conspirator just by guilt by association, You 
must find that the government has proved beyond a reasonable 
doubt here that there was a conspiracy to transport stolen 
property from St. Croix to New York. 

If you find there was a conspiracy, it is presumed 
to continue as to each person you find to be a member of it ~| 
until the purpose of the conspiracy is accomplished. And, _ 
of course, it is not important whether the conspiracy was 
Successful. If you find that there was a conspiracy that is 


sufficient, 


So consider the evidence, ladies and gentlemen, 
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and if you find that the government has proved beyond a 
reasonable doubt that there was a conspiracy here to trans- 
port stolen property from St. croix to New York, then you 
reach the second element which the government must prove 
beyond a reasonable doubt, was the defendant you are consider 
ing a member of that conspiracy? And here again you consider 
the defendants separately, Mr. Rotardier and Mr. Pena 
Separately, and determine whether the defendant knowingly 
and wilfully joined in the conspiracy knowing of its unlawful 
purpose. 

And here you will remember that during the trial I 
received quite a lot of evidence subject to connection, 
Do you remember when I said "subject to connection?" This 
involved certain testimony and certain documents as I recall 
3. 

Now, the connection that I had in mind was that 


the government here must prove, 1, that there was a conspirac 


2, that the defendant you are considering was a member of the 


conspiracy. If the government has proved both of these 
things then yca may consider the evidence received subject 


to connection with respect to that defendant, 


Now, here again you may not find the defendant you 


are considering a member of the conspiracy merely because he 


knew the other defendant, or others whom you think were 
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members of the conspira ;. You may not find him to be a 
member of the conspiracy unless the government has proved to 
you that he knowingly and wilfully joined it knowing its 
unlawful purpose was to transport the stolen property to 
New York. 

So consider each defendant here and consider the 
evidence as to his own acts, his own statements, his own 
conduct. And consider the evidence as to the acts and 
statements of others which you heard dur the trial which 
you find bears on the question of whether the defendant you 
are considering was a member of the conspiracy. 

Now of course the guilt of a member of the 
conspiracy is not measured by the extent or duration of his 
participation, or whether he played a major, or a minor role, 
or whether he entered into the conspiracy at a different 
time, or whether he participated to a lesser degree than 
others. He is quilty under the conspiracy counc if you find 
that he was a member of the conspiracy. However, you must 
find from the evidence that he knew the purpose of the 


conspiracy. 


So, ladies and gentlemen, if you find here that the 


government has not proved that there was a conspiracy, or 
if they have, the defendant you are considering they have not 


proved that he was a member of the conspiracy, then of course 
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you would “ind that defendant not guilty on the conspiracy 
count. 

On the other hand, if the government has proved <o 
you that there was a conspiracy and the defendant you are 
considering was a member of it, then you reach the third 
element which the government must prove beyond a reasonabie 
doubt, and that is whether one or more of the members of the 
conspiracy, and this does not have to be the defendant you 
are considering, any member of the conspiracy committed at 
least one of the overt acts charged in the irdictment, and 
that the overt act was committed in furtherance of the 
conspiracv. 

And the indictment lists four overt acts which I 


will read to you. ‘\n overt act is anything, it does not 


have to be a crime. It could be a telephone conversation, 


it could pe a trip, could be anything at all. But the overt 
acts that are charged in this indictment are as follows: 

"In furtherance of such conspiracy and '‘to affect’ 
the objects thereof, the following overt icts were committed 
in the Southern District of New York and elsewhere: 

"1, in or about July 1974 at St. Croix,.United 
States Virgin Islands, defendants Kingsley Rotardier and.Juan 
MacDougal Pena and others broke into an iron safe and locked 


file cabinet .elonging to Caroline Hvde-Swift and removed 
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Securities and gold and silver coins." This refers to both 
\ 

the iron safe which, as I recall it, was at The Chalet and 

the locked file cabinet that was in Hill Villa. 

"2, on c°* about July 10, 1974 defendants Kingsley 
Rotardier and Jua;n MacDougal Pena flew from the Island of 
St. Croix, United States Virgi:: Islands to New York, New 
York." Now, defendants of course deny that. The government 
says the evidence so establishes. 

3, On or about July 11, 1974 defendants Kingsley 
Rotardier and Juan MacDougal Pena delivered stolen securities 
to Hayden Stone, Inc., 505 Fifth Avenue, . _w rk, for the 
purpose of opening a brokerage account." Here you will recal 
the testimony of Mr. Sherman, I th'nk it was, 

"4, on or about July 16, 1974 defendants Kingsley 
Rotarcier, Juan MacDougal Pena and others delivered stolen 
coins to a coin dealer at 3 East 57th Street, New York, New 
York in return for $23,719.20." I think this was referred 
to by Mr. Genot in his testimony, the coin dealer, 


Now, as I mentioned to you, the government need 


not prove all of these four overt acts. However, the govern- 


ment must prove that at least one of these overt acts was 
committed and that it was committed in furtherance of the 
conspiracy. 


So summarizing the conspiracy coun:, ladies and 


ae 


24 


cmrm 282 
gentlemen, the government has the burden of proof of 
establishing beyond a reason ble doubt, first, that ther. was 
a conspiracv here to transport stolen property from St, 
Croix to New York; second, that the defendant you are 
considering knowingly and wilfully joined the conspiracy, 
knowing of its unlawful purpose; and, third, that at least 
one of these four overt acts was committed not necessarily 
by the defendant you are considering, but by someone whom 
you find to be a member of the conspiracy, and that it was 
committed in furtherance of the conspiracy. 

So much for count 1, the conspiracy count. The 
two other counts, as I mentioned to you, are substantive 
counts, count 2’ involving the stock certificates and count 3 
involving the silver coins. 

Now, the indictment as to count 2, and I repeat 
again, it is merely a charge, count 2 reads, “The Grand Jury 
further charges on or about the llth day of July, 1974, in 
the Southern District of New York and elsewhere, Kingsley 
Rotardier and Juan MacDougal Pena, the defendants, unlawfully 
wilfully and knowingly did transport and cause to be ‘ 
transported in interstate commerce between St. Croix, United 
States Virgin Islands, and New York, New York, the following 


securities of a value in excess of $§5000"-- and here is a lis 


of a number of shares and issuing corporations and the number 
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of certificates. As I recall it, these are Exhibits 7 to 


20 which were received in evidence and I am not going to 


repeat all the names of them. -- “knowing the same to have 


been stolen, converted or taken by fraud." 

Now, here again, ladies and gentlemen, with respect 
to count 2 consider each of the two defendants separately, 
and in order to find the defendant yon are considering 
guilty under count 2, the government must have proved heyond 
a reasonable doubt each of the following four elements: 

"Pirst, that the defendant you are considering 
transported and caused to be transported the securities 
interstate commerce." I think I covered the interstate 
commerce point. Here as I recali it, Mrs, Westerman 
testified that she saw both the defendants at Hill Villa on 
St. Croix on July 10, 1974. I think she said something ahout 
their being in or around a Volkswagen van. 

Then you recall that Mr. Sherman testifiea that he 
saw the defendants in his New York office on July 11, 1974, 
at which time the stock certificates were delivered to him 
for the purpose of opening a margin account. Now, here the 
government contends, and of course each of the defendants 
deny,that this evidence establishes that the defendants did 
transport the securities and caused them to be transported 


from St. Croix to New York Citv. 
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2 So, consider the evidence, ladies and gentlemen, 2 
re 3 and if you find that the government has proved beyond a 
ae By | reaSonable doubt that the defendant you are considering 
5 transported the securities, then you must consider the 
6 second element which the government must prove beyond a 
7 reasonable doubt and that is that the securities had an 
8 aggregate value in excess of $5000. I think I reviewed this’ 
9 with you before and I don't think I have anything to add. 
10 Turning to the third element, the government must 
ll prove beyond a reasonable doubt that the securities were 
12 Stolen. And here I need not review the testimony about that. 
13 You have heard a great deal about it. All they mean by 
14 "stolen" of course is that somebody took the stock certifi- 
15 cates out of the safe, or the box with the intention of 
16 pankieton the owner of his benefits of ownership. 
_W And then the fourth element the government must 
18 prove beyond a reasonable doubt is that the defendant you are 
19 considering knew when he transported the securities that they 
20 had been stolen. Now, the government need not prove that the , 
? 21 defendant knew they had been stolen from Mrs. Swift, but 
4 22 the government must prove that the defendant knew that the 
24 23 securities had been stolen. 
2A Now, you wiJl recall here, as I understand it, the 


government is contending that the theft occurred sometime 
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between May 9, 1974,when Mrs. Swift said she locked them in 
the filing cabinet anda went on a vacation, and July 10, 1974, 
when Mrs. Westerman testified that she called Mrs. Swift and 
told her that the cabinet had heen tampered with. This is 


a period of something like two months, possibly two months. 


So here, ladies and gentlemen, if you find on the 


evidence that the securities had been recently stolen, use 


your own judgment as to what "recently" might mean under the 
circumstances of this case. You may infer, but you are not 
required to, it is entirely up to you, but you may infer by 
the fact of the defendant's possession of the securities 
that he knew the securities had heen stolen, unless or all 
the evidence you find another satisfactory wean ii of 
the defendant's possession of the securities. 

Now, going back to the conspiracy count for a 
minute, I want you to reach a verdict on the conspiracy count 
before you reach these other two counts. If on the 
conspiracy count you have found there was a conspiracy, and 


if you have found that the defendant you are considering was 


a member of ‘it, and. if you have found’ that’ the’ transportation 
of the securities, or the stocks from St. Croix to New York 
was in furtherance of that conspiracy, then you may find that 


the defendant you are considering aided and ahetted -- all I 


mean by aided and abetted is that he assisted, assisted in 
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the transportation of the stocks and is guilty under count 2. 
But if you have not found a conspiracy under count 
1, or if you have not found that the defendant -you 
are considering was a member of it, then you may not fina 
that defendant guilty under count 2 unless the government 
has proved to you beyond a reasonable doubt that the defend- 
ant knowingly assisted and aided in the transportation of 
the securities, knowing that they were stolen, that he sought 
in some way to make the venture his own, that he had a 
financial or other stake in the enterprise. So much for 
count 2, ladies and gentlemen, 
I am turning to count 3 which involves the coins. 
The language *s substantially the same as count 2. "The 
Grand Jury charges on or about the 16th day of July, 1974, 
in the Southern District of New York, Kingsley Rotardier 
and Juan MacDougal Pena, the defendants, unlawfully, 
wilfully and knowingly did transport and cause to be 


transported in interstate commerce between St. oix, United 


States Virgin Islands, and New York, coins of a value in 


excess of $5000 knowing the same to have been stolen and 
converted." 

So here you do exactly the same thing that you 
do with respect tO count 2. You consider the defendants 


Separately of course, and the qovernment must prove the same 


cmrm 287 


four elements bc yond a reasonable doubt. First, that the 


defendant you are considering transported and caused to be 
transported the silver coins, and I think I reviewed some 

of the testimony about this before; secon’, that the silver 
coins had an aggregate value in excess of $5000, and I think 
I covered that with you; third, that the coins had been 
stolen, I think I have reviewed this testimony with you on 
that; fourth, that the de .endant you are considering knew the 
coins had been stolen when he transported them. And here 
again the defendant need not have known they were stolen 
from Mrs. Swift or at any of these places but the government 
must prove that he knew they were stolen property. 

So in count 3 do the same thing you do in count 2, 
and if you find that the government has not proved each of 
these elements beyond a reasonable doubt, you will find the 
defendant you are considering not guilty under that count. 

On the other hand, if you find the government has 
proved each of these elements hevond a reasonable doubt, 
you would find the defendant guilty under the count you are 
considering. 

Now, you observe from all this, ladies and gentle-. 
men, that one of the essential elements in the case is 
criminal intent. You remember the indictment speaks of 


unlawfully, wilfully, knowingly. The government must prove 
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that the defendant had a criminal intent in doing this. 

And how do you determine that? Well, an act is 
done knowingly and wilfully if it is done voluntarily and 
purposely. An act is done wilfully, knowingly and unlawfully 
if it is done with an evil motive or purpose, such as 
violating the law. 

But an act is not done wilfu?ly, knowingly or 
unlawfully if it is done by mistake or »y carelessness or 
other innocent reason, 

Now, of course it is impossible to look into the 
defendant's mind to prove exactly what he was considering or 
what his intentions were. We cannot look into his mind and 
See what knowledge he had at the time to determine his 
specific intention. But these are matters which you, the 
jury, can determine from a careful consideration of the facts 
and circumstances brought out during the trial. 

The knowledge and intent, the wilfullness if you 
will, of a defendant, may only he determined when put into 


the context of the circumstances surrounding his acts and the 


inferences which you, the jury, find may be reasonably drawn 


a 


from them, 
you might ask yourselves whether these transactions 
were normal or abnormal, whether they were open or Surrep- 


ticious, whether you think the background of the defendant 
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made it likely or unlikely that he fully understood what he 
was doing. Whether you think he had a motive, Whether you 
think he had a financial interest in the outcome. These are 
the kinds of questions, ladies and gentlemen, of course not 
the only ones, that you should ask yourselves to det *rmine 
the knowledge and intentions of these defendants. 

And of course I do not suggest any answers, becausel, 
after all, in your own daily affairs you are continually 
called upon to use your common sense and experience to 
determine from the actions or statements of others what 
their rea] intentions and purposes are. And please do 
exactly the same thing here. 

Now, the law recognizes two types of evidence, 
ladies and gentlemen, direct evidence and circumstantial 
evidence. 

Direct evidence is the testimony of a witness who 
personally observed a transaction or participated in the 
activity he is describing. 

Circumstantial evidence consists of circumstances 
from which the jury may infer by a process of reasoning 
certain facts which are sought to be established as true. 

As I recall it, there was quite a little flurry 


among the summations about circumstantial evidence, and 


examples and a little disagreement on the thought on that. 
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But I think probably a classic example of circumstantial 
evidence is, during these rainy days if you happened to go 
home one day a.d went into your apartment and somebody was 
in there watching television and your hat or your coat was 
wet and they looked at you and they said, “Gee, it is raining 
outside," they did not iook outside to see if it was raining, 
they saw your hat and coat. And by a process of reasoning 
they concluded it is raining outside. 

That is circumstantial evidence. And of course 
there is ‘ good deal,as the lawyers indicated yesterday, 

; 
there is a/ good deal of circumstantial evidence in this case, 

Now, both direct evidence and circumstantial 
evidence are good evidence and no greater degree of certaintv 
is required when the evidence is circumstantial than when it 
is direct. But in either case the government must prove the 
guilt of a defendant beyond a reasonable doubt. 

And of course different inferences may be drawn by 
you whether the evidence is direct or circumstantial, The © 


government asks you to draw one set of inferences while the 


defendants ask you to draw another. But it is for you, the 


jury alone, to decide what inferences you will draw from the 
evidence and what facts you find to have been proven here, 
But remember that these inferences must be reasonable infer- 


ences based on the evidence or lack of evidence. Do not base 
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an inference on speculation. Do not speculate. There must 
be reasonable inferences drawn from the evidence, 

Now, ladies and gentlemen, you are the exclusive 
judges of the credibility of the witnesses who appeared 
before you, 

Now, the defendants offered no evidence. You must 
draw no inference unfavorable to them because they offered 
no evidence here, 

And how do you determine the credibility of these 
witnesses who did appear before you? Well, here again, 
ladies and gentlemen, use your own common sense. You saw 
them testify. How did they impress you? Did you think they 


were testifying frankly, candidly and fairly? So here you 


apply your common sense and experience just as you do in 


determining an important matter in your own private-lives. 
When you are called upon to decide whether you 
have been given a true picture of a given situation, I think 
you would consider a witness' demeanor, his or her backqround 
Occupation or business. Consider a witness' candor or lack 
of it, a witness' possible bias, a witness' means of infor- 
mation and the accuracy of a witness' recollection. You 
consider whether a witness' testimony is supported or whether 
you think it is contradicted by other testimony or circum- 


stances which you find to be credible. 
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And a witness may be discredited or impeached by 


contradictory evidence or by evidence that he made statements 
inconsistent with his present testimony. And if you find 
that any of these witnesses were misleading you or testifying 
falsely, you can reject all the testimony of that witness if 
you want to. You can accept part of a witness’ testimony 

if you find it reliable. And you may reject the rest. 

Neither of the defendants, neither Mr, Rotardier 
nor Mr. Pena took the stand at this trial, and you must not 
consider this as any evidence whatsoever against them or as 
any presumption unfavorable to them. Indeed, do not let 
this enter into your deliberations. Because as I have told 
you, ladies and gentlemen, the goverr™ cnt here has the burden 
Of proving a defendant guilty beyond a reasonable doubt. A 
defendant is not required to prove his innocence. 

You have the right, ladies and gentlemen, to see 
any or all of the exhibits which have been introduced into 
evidence. 

I might ask you right now, do you want me to ask 
the lawyers to send all these exhibits into you when you 
start your deliberations? I will give the marshal the 
exhibits to send in to you so’ you will have them. 

And as you deliberate, ladies and gentlemen, 


remember that a jury deliheration is one in which everyhody 
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expresses their views, exchanges views. Do not be afraid 

to change your original view because of pride of opinion or 
stubbornness or any other reason should you become convinced 
that your Original view was wrong. 

But on the other hand, ladies and gentlemen, never 
surrender your honest conviction. Never do that. Whether 
the other people disagree with you or whether you are out- 
numbered, never surrender your honest conviction, 

You will seek to arrive at a verdict here providing 
you can do this consistently with the conscientious convic- 
tions of all twelve on the jury. Of course it is very 
important here from both the government's point of view and 


from each of these defendant's point of view that their 


case be decided by you, 


And your verdict here, ladies and gentlemen, must 
be a unanimous verdict, a verdict joined by each and every 
one of you reflecting each of your conscientious convictions, 

Now, I remind you also again that there are two 
defendants here and you may find one defendant guilty and 
one defendant not guilty, that is entirely up to you, but j 
you consider them each separately. You may find both of them 
not guilty or both of them guilty, that is a matter for you 
to determine. 


If you find a defendant here not guilty, please 
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do not hesitate for any reason to render a verdict of not 
gvilcy. But, on the other hand, if you find the defendant 
guilty under these instructions, you must render a verdict 
of guilty and must not hesitate because of sympathy or any 
other reason. 

Please. do not consider the question of punishment 
of a defendant if you find him guilty. That duty rests with 
the Court. And you must not allow it to enter into your 
deliberations in any way or affect you or make you seek to 
avoid the performance of an unpleasant task.” 

In conclusion, ladies and gentlemen, I am sure 
that if you listen to the views of your fellow jurors and 
if you apply your common sense, you will reach a fair 
verdict here, and remember that that verdict must be rendered 
without fear, without favor, without prejudice and without 
sympathy. 

Will counsel come forwacd a minute, please? 

(At the side bar.) 

MR. KRIEGER: Your Honor, you were gracious enough 
to charge the jury as to Mr. Pena's theory of defense but 
you omitted my theory, to wit, that there was no conspiracy-- 


THE COURT: I think I covered that. I said both 


defendants, I covered him separately just because of the lone 


wolf tactic that he had. But the other things I covered on 
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both of you. Deny that there was any conspiracy, deny all 


that. I have got that. 
MR. MITCHELL: I wanted to be a lone wolf as well. 
THE COURT: ell, I am afraid I will have to give 
you to exception on that, He was a particularly lt * wolf. 
All riqht, but I think I covered it. 
MR. KRIEGER: The Pinkerton charge aspect we have 
already our exception so we need not do anything more 
on that. 


THF CouRT: All right. 


MR, MITCHELL: Your Honor, I want to take exception 


but in a very polite way to the fact that when you were 
opening up your charge to the jury you told them that the 
verdict must be based solely on the evidence in the case, 
the documents and so and so forth. But you left out some- 
thing which may cause trouble. 

THE COURT: I covered that twice. 

MR. MITCHELL: Under "reasonable doubt." 


THE COURT: I covered it twice. I covered it in 


"reasonable doubt" and some other place too. I think I 
covered it on “circumstantial evidence." You have got it. 
You have an exception. 

MR. MITCHELL: One other thing is, and it is a 


matter of I think it could be cured very easily by your 
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tellin he jury that your statement of tne facts, which I 
am no’ Sure whether you did, is not to he taken as 
actual facts but thev are to he the judges. 

THE COURT: I think I covered that and I 

them to disregard anything I said about the 

MR. MITCHELL: All right, fine. 

MR. NESLAND: I do have one, your Wonor,. 
Mitchell made an argument which suggested that obviously 
these defendants could not transport 500 pounds of coins. 
Obviously that is true and I would ask the Court to instruct 
the jury that "caused to he transported" means either they 
personally transported or caused them to be transported by 


Some other means of transportation from St. Croix to New 


York, I just think the "caused" should be emphasized here 


by reason of the arguments that these people couldn't have 


carried 590 pounds. I don't think there is any question “— 


it but I want them to know that thev legally can be held -- 


THE COURT: I do not know about that, there were . 
other people involved. I think I will leave it. I think I 
must leave it at that because I do not know how they 
transported it and there is no evidence how they transported 
it and I think I am inviting them to speculate a little on 


that. I think that is one of the things they have to draw 


on their experience, and I do not recall anything in your 
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summation on that subject. Did you say anything about that? 
MR. NESLAND: You mean what “caused to be 
transported" -- 

THE COURT: Yes. 

MR. NESLAND: I can't recall whether I did or not. 
I think I argued that -- 

THE COURT: I think they are a sensible jury and 
there were different dates, you know, and the Caribbean. 
I did say "or caused to be transported." 

MR. NESLAND: I just thought it miqht help ‘hem 
by defining "caused to be transported." 

MR. KRIEGER: Our joint and several -- 

THE eile Yes, your exceptions go both ways. 

MR. MITCHELL: Your Honor, we will both consent 
to the exhibits going to the jury. 

TIE COURT: Fine. I think that helps. All right. 

(In open court.) 

THE COURT: Mr. Roe and Miss Zochlan, you have 
been very good alternates and all your fellow jurors have 
survived to now, to the crucial time wien they are going to 


Start deliberating and so it is my pleasant duty to excuse 


you now and to thank you very much. I hope you have enjoyed | 


it and you can imagine what a pickle we would have been in, 


if any of the others here had gotten the flu or something, 
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we would have been in bad shape without you and I want to 


thank you verv much, 


(Alternate jurors excused.) 


(Marshal sworn.) 
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